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77-527. Review of initial order; exceptions to reviewability. (a) The agency head, upon its
own motion may, and upon petition by any party or when required by law shall,
review an initial order, except to the extent that:

(1) A provision of law precludes or limits state agency review of the initial order; or
(2) the agency head (A) determines to review some but not all issues, or not to
exercise any review, (B) delegates its authority to review the initial order to one or
more persons, unless such delegation is expressly prohibited by law, or (C) authorizes
one or more persons to review the initial order, subject to further review by the
agency head.

(b) A petition for review of an initial order must be filed with the agency head, or
with any person designated for this purpose by rule and regulation of the state
agency, within 15 days after service of the initial order. If the agency head on its own
motion decides to review an initial order, the agency head shall give written notice of
its intention to review the initial order within 15 days after its service. If the agency
head determines not to review an initial order in response to a petition for review, the
agency head shall, within 20 days after filing of the petition for review, serve on each
party an order stating that review will not be exercised.

(c) The petition for review shall state its basis. If the agency head on its own motion
gives notice of its intent to review an initial order, the agency head shall identify the
issues that it intends to review.

(d) Subject to K.S.A. 77-621, and amendments thereto, in reviewing an initial order,
the agency head or designee shall exercise all the decision-making power that the
agency head or designee would have had to render a final order had the agency head
or designee presided over the hearing, except to the extent that the issues subject to
review are limited by a provision of law or by the agency head or designee upon
notice to all parties. In reviewing findings of fact in initial orders by presiding officers,
the agency head shall give due regard to the presiding officer's opportunity to
observe the witnesses and to determine the credibility of witnesses. The agency head
shall consider the agency record or such portions of it as have been designated by the
parties.

(e) The agency head or designee shall afford each party an opportunity to present
briefs and may afford each party an opportunity to present oral argument.

(f) The agency head or designee shall render a final order disposing of the
proceeding or remand the matter for further proceedings with instructions to the
person who rendered the initial order. Upon remanding a matter, the agency head or
designee may order such temporary relief as is authorized and appropriate.

(g) A final order or an order remanding the matter for further proceedings shall be
rendered in writing and served within 30 days after receipt of briefs and oral
argument unless that period is waived or extended with the written consent of all
parties or for good cause shown.

(h) A final order or an order remanding the matter for further proceedings under
this section shall identify any difference between this order and the initial order and
shall state the facts of record which support any difference in findings of fact, state
the source of law which supports any difference in legal conclusions, and state the
policy reasons which support any difference in the exercise of discretion. A final order
under this section shall include, or incorporate by express reference to the initial
order, all the matters required by subsection (c) of K.S.A. 77-526, and amendments
thereto.

(i) The agency head shall cause copies of the final order or order remanding the
matter for further proceedings to be served on each party in the manner prescribed
by K.S.A. 77-531, and amendments thereto.

() Unless a petition for reconsideration is a prerequisite for seeking judicial review,
a final order under this section shall state the agency officer to receive service of a
petition for judicial review on behalf of the agency.

History: L. 1984, ch. 313, §27; L. 1988, ch. 356, § 14; L. 1995, ch. 175, § 6; L. 1997,
ch. 182, § 94; L. 2009, ch. 109, § 13; July 1.



