
' l 'e lcphone 
(3 l6)684- l0-50

March 6"2020

WRITT' I iN TITSTIMONY

Lar,v Of flcc of

CHARLES F. HARRIS

emai I : charris@cfharrislaw.corn
252  S .  B leck ley

Wich i t a .  KS  67218

OF CFIAITLES F.  I IAITITIS IN OPPOSI 'TION OF SB I57

I arl at lorncy rvho has practiccd larl i ly larv in
o1'thc Iramily Law Advisory Contnti t tee to the Kansas
Suprcnrc Court Chilcl Support C]uidcl ine Conrmittce
Scnatc Bi l l  157 on bchal f  o1-  nrysc l l ' .

Wichita l irr 39 ycars. I  havc bccrr a nrcrtrbcr
. ludicial Council  and a nrember o1'the Kansas
sincc 1990.  I  am test i ly ing in  opposi t ion to

I opl.rosc Scnatc t l i l l  L57 bccausc it  wil l  bc harnrl ir l  to parcnls ancl chi ldrcn ol 'Kansas. " l 'his

b i l l  is  a  g iant  s tcp backwarc l  in  how we harrd lc  thc inrpor tant  issuc of  ch i ld  rcs ic lcncy in  Kansas.

SII 157 is thc latcst attctnpt to inrposc sottrc typc o{- ntanclatory sharccl rcsidcncy on thc
chi lc l rcr r  o l 'Kul tsas.  I I r  thc 2017-2018 scss ion.  thc proponcnts sLrbrn i t tcd ic lcnt ica l  b i l ls  I IB 2529 and
SR 257 which sought to irtrposc Iranclatory sharccl rcsiclcncy at both thc tcntporary ancl pcrntancnt
rcsidcncy stagcs. Alicr hcarings on both bi l ls. which wcrc strongly opposcd. thc bi l ls werc never
lvorkccl.

In 201 8-2019 scssior.r, thc proponcnts subrnitted I I I I  2196, which intposed manclatory shared
rcsiclcncy at thc t i tnc a cl ivorcc was l l lcd bLrt did not aclclrcss thc pcrmancnt rcsiclcncy stagc. 

-fhat

bi l l  l tad a provisiotr that thc nranclatory prcsunrption coulcl be rcbuttecl by an cvidcntiary showing
that t l tc sltarccl arrangcurcrtt rvas rtot in thc chi lcl 's bcst intcrcst. I t  rcclLrirccl a prcponclcrancc o1'thc
cviclcltcc slto'uving to rcbut thc prcsur-nption. 1'hc problcnr t lr is crci 'r tccl r,vas that i t  st i l l  rcquirccl an
cviclcntiary hcarirtg r,vhich nright takc nionths to occLrr. 

' l 'his 
bi l l  cl icl  not aclvnr-rcc.

Not to bc dctcrrccl, thc propone nts also subnrittccl SII 157. tJnl ikc I I I ]  2196. t l ie bi l l  intposes
an absolutc prcsunrption that sharcd is in thc bcst intcrcst ol-thc chi lcl in cvcry divorcc l l lcd. Thcrc
is no crnpir ical clata tcl support this absolute pre sunrption. I Iowcver irr SB 157. the proponents have
takcn a ntorc cxtrcnrc approach by rcnroving thc provision that 1hc prcsurlpt ion 1br nrandatory
sharcd rcsiclcncy can cvcn bc rcbLtttccl by an cvidcntiary showing that sharccl rcsidcncy is not in thc
child's bcst intcrcst. ' l 'his 

bi l l  r .vas amended by thc Senate .f ucl iciary Committee to add a vaguc
clontcstic violcncc cxccption ancl was passccl by thc Scnatc.

Currcntly, in Kansas. in clctcrtnining rcsiclcncy, thc tr ial court has discretion to dctermine the
rcsidcntial cLrstocly that is in thc bcst intcrcst of thc chi ld on a casc by case basis. There is no
presr-uttption lbr any type of rcsiclcntial custody arrangcnlcnt and neither parrent is given a pref'erred
s ta tus in tha tc l c t c rm ina t i on . ' l - hc l , eg i s la t r - r rehasp rov i c ledour . j udgcsw i thc igh tcen (18 )s ta tu to ry
factors they must consider in making the residency determination. SB 157 deprives our. iudges of
thcir abi l i ty to makc a dccision at lcast unti l  an cxpcnsivc and t imc cor-rsuming cvidcntiary hcaring
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can bc conclt tctccl  which nt ight bc nronths al icr thc cntry ol ' thc tcnrporary orclcr.  This "onc sizc f i ts
al l "  approacl i  nt ight rvork lbr hats but i t  certainly docs not work fbr our cl t i lc l ren.

In  20 l f l .  a l t c r  thc  t rvo  b i l l s  lh i led  to  advancc .  B la inc  F inch .  fb rmcr  Cha i r  o f  thc  I Iousc
. l t rc l ic iary Contnt i t tcc,  rccl t tcstccl  that thc.f  udicial  Counci l  concluct a stucly ol ' thc issuc oJ'nternclatory
or prcst l l l lpt ivc sharccl  rcsidcl tcy rvhich has bccn acloptccl  bv sontc statcs. I  was thc Chairntan oI ' thc
Fanri ly Lar,v Aclvisory Conrrni t tcc that conducted thc str-rdy. We lookccl  at  a number of states that
haclacloptcd sott tc typc ol 'prcsunrpt ion or prclbrcncc lor sharcd rcsiclcnt ial  custody as cornparcd to
thc l lcxiblc.  discrct ionary approach we use in Kansas.

' l ' l lc  
stucly rcvcalccl  thcsc ntanciatory sharccl  rcsiclcncv provisions actual lv incrcasccl

l i t iga t ion .  As  or ig ina l l y  c l ra l tcc l .  SB 157 d ic l  no t  con ta in  an  exccpt ion  lb r  cases  whcre  thcre  is  a
history ol 'c lol t tcst ic violcncc. Wc also lbLrncl  that nrost ol ' thc statcs that hacl  acloptccl  ntanclatr l ry
sharccl  rcsiclcncy provisions. hacl  bccn fbrccd to can,c out cxccpt ions f  or thosc si tuat ions involving
abrtsc or clrug/alcohol issLtcs to protcct thc chi lc lrcn. SI]  157 rcclr .r i rcs t l tat  in every case. whcn a
cl ivorcc is l l lccl .  thc court  is rrust in-rposc an ccpral  sharccl  rcsiclcnt ial  custody arrangcrncnt.  

' t 'h is

makcs l to scl tsc and rvi l l  bc bacl lor the our chi lc ' l rcn. In thc anrcnclcd vcrsion. a vaguc domcst ic
violcncc provision was aclclccl  but thc way i t  is worclccl  thc bi l l  st i l l  rcclLr i rcs an cvidcnt iary hcaring
1o prcscnt thc docurrcntat ion. c lLrr ing which t imc the mandatory shared arrangement wi l l  be in effbct.

Contrary to thc claints ntaclc by thc proponcnts ol 'nranclatory sharccl  rcsiclcncy. thc stLrdy
rcvcalccl t l tat . iuclgcs in Kansas arc rcgular ly awarcl ing sharccl  rcsiclcnt ialcustocly in both agrcecl and
col l tcstccl  s i t t rat ions. Wc l tavc cor. l rc A Iong way sincc 1994 rvhcn thc Kansas Suprcnrc Court  I l rst
incorporatcd a spccial  lbrnrula lbr calcr-r lat ion ol 'chi lc l  support  in shared resiclent ial  c lrstody
s i tL ra t ious .

- l 'he 
. lLrcl ic ial  CttLurci l  stLrcly conclr-rclccl  thnt thc l ' lcxiblc arrrangcr-ucnt we now have in Kansas

rvhcrc thc. iuclgc cxcrciscs cl iscrct ion by applying thc cightccn statulory lhctors ol t  a casc by casc
basis.  is thc bcst way to clcal  rv i th this inrportarrt  isslrc.

Evcn as amcnded, SB 157 creates a constitut ional problem bccausc it  wil l  not apply to
patcrnity cascs. As a rcsult,  chi ldrcn in patcrnity ancl divorcc cascs wil l  bc trcatcd di l l-crcntly.
crcating an cqual protcction dclcct.

SI] 157 has two aclcl i t ional s igni l icant clctr i rncntal  c l lccts.  I t  lvor.r ld havc thc eff 'cct  o1'
au tonra t ic l t l l y rcdLrc ingc l i i l dsLrppor tbybetween6( tohandT5o/oby in rpos ingshared res idency in
cvcry casc bccausc of thc spccial  sharcd chi ld sLrpport  lbrnrr"r la containcd in the Kansas Chi ld
Support  Guidcl ines. Clcar ly.  for sorne proponcnts this is an unstatcd goal.  I t  also automatical ly
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placcs the chilcl in suspenclccl aninration betlvccrr two conll ictccl parcnts unti l  thc pcrntancnt
residency state. I low can this bc in the best interest ol ' the child?

Thc rcal r 'virrners f i 'onr lhis bi l l  are not thc chi lclrcn of Kansas but the lawyers who wil l  gct
to litigatc thc lircts to try tct t-tudo tltc nrandatory sharccl rcsiclcntial custocly intposcd ilt thc temporary
s1agc.  Ic lo  not  th ink th i r t  is  thc in tcnc led pLrrposc o l - thc b i l l . ' l 'h is  is  a  bac l  b i l l  that  wc cannot  af fbrd
to adopt .  P leasc. io in  mc in  opposing Senate Bi l l  157.
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